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I. INTRODUCTION

In many countries, including the United States and Canada, it
is well established that surveys are admissible as evidence in
intellectual property disputes. 2 Surveys were traditionally carried
out by interviewers, surveying people in person or by telephone. 3
Towards the end of the 20th century, technology made it possible to
conduct surveys over the Internet without an interviewer. While
corporations embraced Internet surveys, 4 courts were initially more
cautious about their inherent limitations. 5 After all, the identity of
the survey participants was not verifiable by sight or sound;
participants’ understanding of questions, on which a legal issue
might turn, could not be confirmed in person; no interviewer was
present to keep participants engaged. However, as with other
technological breakthroughs, Internet surveys yielded new benefits
that were too valuable to ignore, including cost-efficiency and wider
coverage of populations than in-person surveys could ever
practically achieve. Litigants are now successfully convincing courts
to accept Internet surveys: the authors did not locate any decision
published within the last five years rejecting Internet survey
evidence solely because of its method of administration. But a
definitive statement of the requirements necessary for such a survey
to meet the high evidentiary standards of modern litigation is still
lacking.
To meet this need, this article presents guidelines for
addressing the specific vulnerabilities of Internet surveys, and
proposes a consistent standard for use by courts to assess the weight
to be accorded such surveys for resolution of intellectual property
disputes. Most of the case law and examples in the article arise from
2. See, for example, Ruth M. Corbin & Kelly Gill, Survey Evidence and the Law
Worldwide (2006) and Claus Eckhartt (ed.), Trademarks 2017 (2016), the latter containing
separate chapters on evidentiary practices in more than three dozen countries, and
identifying countries where survey evidence is now explicitly admissible.
3. See, e.g., the many hundreds of pre-2000 cases cited in Ruth M. Corbin and A. Kelly
Gill, Survey Evidence and the Law Worldwide (2006).
4. See Dick McCullough, Web-based Market Research: The Dawning of a New Age,
Marketing News, Sept. 14, 1998, for one of the earliest discussions of using Internet surveys
to guide business decisions.
5. See, e.g., Columbia Univ. v. Columbia/HCA Healthcare Corp., 964 F. Supp. 733, 747
(S.D.N.Y. 1997) (Plaintiff introduced an “Internet health survey” conducted by defendant
showing that four out of 1700 respondents answered yes to the question whether they had
ever used a Columbia facility before and identified plaintiff’s facility or a doctor associated
with plaintiff as the facility; “although evidence of some confusion,” the Internet survey was
“entitled to little if any weight both because of the extremely small numbers involved and
because there was no showing that supported the trustworthiness of the survey
methodology”); see also Robert H. Thornburg, Trademark Surveys: Development of Computer
Based Survey Methods, 4 J. Marshall Review of Intellectual Property Law 91, 114, 117 (2005)
(noting use and acceptance of online and computer-based surveys in 2005 was not well
received by the courts and estimating a lapse of six years from introduction of Internet
technology to ready acceptance by courts of Internet-based survey evidence).
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United States and Canada, two countries where guidance on
standards for litigation surveys is thoroughly documented. 6
However, the scientific principles on which these standards are
founded are applicable to surveys worldwide. Thus, the conclusions
of the article can plausibly extend to all countries where survey
evidence is accepted by courts and tribunals. Applying these
guidelines will help counteract the potential vulnerabilities of
Internet surveys and bring the evidence in line with the scientific
principles governing surveys before the Internet era. Ignoring the
guidelines leaves the resulting evidence susceptible to criticism and
discounting by the courts.
II. THE NEED FOR INTERNET SURVEY STANDARDS
IN THE COURTS
Internet surveys are past the stage of being novel. Now widely
employed by businesses and by university researchers, Internet
surveys are referred to by the Insights Association 7 as today’s “most
popular means of collecting data.” 8 Popularity alone may not be a
solid basis for reliance on Internet surveys as evidence in court.
However, consistent use of Internet surveys to support decisionmaking demonstrates a level of confidence in the methodology by
businesses and survey professionals that provides a reasonable
basis for courts to accept such surveys as expert evidence. For
example, Rule 703 of the United States Federal Rules of Evidence
provides that an expert may base his or her testimony on data if the
data is “of a type reasonably relied upon by experts in the…field” in
forming opinions or inferences. 9 Experts need only point to the
surging use of Internet surveys by companies and in other social
science research to justify their own willingness to “reasonably rely”
upon such surveys. Indeed, experts have successfully relied on
Internet-administered surveys in a number of trademark cases. 10
6. Federal courts in United States and Canada commissioned guidelines for judges’ use
in assessing survey evidence. See Shari Seidman Diamond, Reference Guide on Survey
Research, in Reference Manual on Scientific Evidence 229 (2d ed. Fed. Jud. Ctr. 2000);
Chapter 9, Surveys and Other Marketplace Evidence, by Ruth M. Corbin published in
Canadian Trademark Law Benchbook (2014 ed., originally commissioned by the Federal
Court of Canada and now published commercially by Carswell).
7. Insights Association establishes best practices and enforces professional standards
for the American market research industry. It was formed through the merger of two
organizations CASRO (founded in 1975) and MRA (founded in 1957). See
http://www.insightsassociation.org/about (last visited July 24, 2017).
8. http://www.insightsassociation.org/article/online-mr-quality-ignorance-bliss
visited July 17, 2017).

(last

9. Fed. R. Evid. 703.
10. See, e.g., PBM Prods., LLC v. Mead Johnson & Co., 639 F.3d 111, 124 (4th Cir. 2011);
1-800 Contacts, Inc. v. WhenU. com, 309 F. Supp. 2d 467 (S.D.N.Y. 2003), preliminary
injunction reversed on other grounds and remanded, 414 F.3d 400 (2d. Cir., 2005) without
addressing the admissibility of the survey evidence; Empresa Cubana Del Tabaco v. Culbro
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Some court decisions explicitly acknowledge that a survey should
not be deemed unsound merely because it was conducted online. 11
Notwithstanding this authority demonstrating acceptance of
Internet surveys, however, courts continue to question the weight
that Internet surveys should be accorded. 12 While there are many
published discussions by legal researchers of advantages and
disadvantages of Internet surveys compared to other
methodologies, 13 no explicit test or customized standards exist for
evaluating Internet surveys in the litigation context. The question
that matters most to trademark lawyers and courts is this: Can
Internet surveys be trusted as a basis for reliable inferences about
consumer perception? 14 Commonly agreed-upon standards that can
be used to answer this question are overdue.
III. RELEVANCE, RELIABILITY, AND VALIDITY
A survey’s probative value may be weighed using the criteria of
relevance, reliability, and validity. These criteria are endorsed by
the Supreme Court of Canada as the primary framework for
evaluation. 15 In the United States, the Reference Manual on
Corp., 2004 U.S. Dist. LEXIS 4935, 70 U.S.P.Q.2d (BNA) 1650 (S.D.N.Y. Mar. 26, 2004),
defendants’ motion for a stay of the injunction pending appeal denied at Empresa Cubana Del
Tabaco v. Culbro Corp., 2004 U.S. Dist. LEXIS 7443 without re-evaluation of the previously
admitted survey evidence; Best Vacuum, Inc. v. Ian Design, Inc., 2006 WL 3486879 (N.D. Ill.
Nov. 29, 2006).
11. See, e.g., Anheuser-Busch, LLC v. Innvopak Sys. Pty. Ltd., 115 U.S.P.Q.2d 1816
(T.T.A.B. 2015) (“While we are mindful of the limitations and advantages of various types of
surveys, it cannot be said that Opposer’s survey was unsound merely because it was
conducted online”); R & R Partners, Inc. v. Tovar, 447 F. Supp. 2d 1141, 1154-55 (D. Nev.
2006) (finding no merit to defendant’s argument that the “expert did not identify any journals
or other articles discussing the reliability of Internet surveys” where defendants “provided no
evidence to indicate an actual flaw exists in the methodology of the survey”); T-Mobile US,
Inc. v. AIO Wireless LLC, 991 F. Supp. 2d 888, 907 (S.D. Tex. 2014) (rejecting defendant’s
argument that the survey should not have been conducted over the Internet).
12. See, e.g., Kraft Foods Group Brands LLC v. Cracker Barrel Old Country Store, 735
F.3d 735, 742 (7th Cir. 2013) (“[I]t’s very difficult to compare people’s reactions to photographs
shown to them online by a survey company to their reactions to products they are looking at
in a grocery store and trying to decide whether to buy.”); His & Her Corp. v. Shake-N-Go
Fashion, Inc., 2015 U.S. Dist. LEXIS 44874, at *31 (C.D. Cal. Mar. 30, 2015) (“the Ninth
Circuit has noted that the fact that a likelihood of confusion survey ‘was conducted over the
internet (thereby failing to replicate real world conditions)’ can detract from the weight given
to a survey”), citing Fortune Dynamic, Inc. v. Victoria’s Secret Stores Brand Mgmt., Inc., 618
F.3d 1025, 1037-38 (9th Cir. 2010).
13. See Gabriel M. Gelb & Betsy D. Gelb, Internet Surveys for Trademark Litigation:
Ready or Not, Here They Come, 97 TMR 1073-88 (2007) (hereinafter, “Gelb & Gelb”); Hal
Poret, Comparative Empirical Analysis of Online versus Mall and Phone Methodologies for
Trademark Surveys, 100 TMR 756-807 (2010).
14. See, e.g., Shari Seidman Diamond & Jerre B. Swann, Trademark and Deceptive
Advertising Surveys: Law, Science, and Design 308 (2012).
15. Masterpiece Inc. v. Alavida Lifestyles Inc., 2011 SCC 27 (S.C.C.); see also Ruth
Corbin, The Moron in a Hurry: a Creature of Law or Science?, in Annual Review of Civil
Litigation (Toronto: Carswell, 2015), recommending these criteria as the components of a
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Scientific Evidence 16 enumerates questions for evaluating a
survey’s trustworthiness, but the questions themselves are
components of the same scientific criteria of relevance, reliability,
and validity. Since these three criteria are universal principles of
social science, it is reasonable to expect them to be appropriate
standards for evaluation in other jurisdictions as well.
Relevance concerns the extent to which a survey tends to prove
the matter sought to be proved (e.g., that confusion is likely, that
the mark has acquired distinctiveness, or that the mark is generic).
Reliability refers to “reproducibility” of the survey result, should the
survey be administered to a different sample of people in the
pertinent population on a different occasion. Validity refers to the
extent to which a survey measures what it sets out to measure in its
stated mandate or objectives.
A. Relevance
Relevance of survey evidence will not ordinarily depend on the
method by which it is collected. Indeed, relevance of any evidence is
a matter to be argued by the litigator and is the prerogative of the
court to decide. 17 Experts presenting Internet survey evidence may
have an opinion on relevance, but it is an opinion that will not
necessarily be welcomed. 18 Experts are expected to stick to their
own areas of expertise, namely, the reliability and validity of the
information on which their opinion depends. For these reasons,
“relevance” is not further addressed here.
B. Reliability
Reliability, on the other hand, is a key requirement for data
quality, and the way the survey was conducted will greatly affect
tripartite test for all social science evidence, building upon an earlier analysis by The
Honourable Justice Todd L. Archibald and Jeremy Fox (2015), Examining the Reliability of
Expert Soft Science Evidence in the Courtroom: The Art and Science of Persuasion, in Annual
Review of Civil Litigation (Chapter IV) (Toronto: Carswell).
16. Shari Seidman Diamond, Reference Guide on Survey Research, in Reference Manual
on Scientific Evidence 229 (2d ed. Fed. Jud. Ctr. 2000).
17. See, e.g., Fed. R. Evid. Rule 401 & Advisory Committee Notes (“Problems of relevancy
call for an answer to the question whether an item of evidence, when tested by the processes
of legal reasoning, possesses sufficient probative value to justify receiving it in evidence. Thus,
assessment of the probative value of evidence that a person purchased a revolver shortly prior
to a fatal shooting with which he is charged is a matter of analysis and reasoning”).
18. Determination of relevance to the “ultimate issue” is considered to be the purview of
the court. For example, in R. v. Mohan, [1994] 2 S.C.R. 9, the court stated: “Relevance is a
threshold to be decided by a judge, as a question of law.” In detailing her experience on the
bench with survey evidence, retired Justice Barbara Reed of the Federal Court of Canada
criticized several presumptions of a survey witness, in a case involving the PROZAC trade
dress, including his rejection of the relevance of a line of questioning put to him by opposing
counsel. See Justice Reed’s chapter in Ruth M. Corbin & A. Kelly Gill, Survey Evidence and
the Law Worldwide (Markham: LexisNexis, 2006).
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the reliability of the results. Imagine a survey presented with the
caveat that, if the survey were administered again, the reported
results may or may not be reproduced. What use would it be?
Because reliability depends on obtaining a random, representative
sample of the population, Internet surveys are “reliabilitychallenged.” There is no published list or so-called sampling frame
of all Internet addresses available for obtaining a true random
sample of the population via the Internet. Some cohorts of the
population do not even use email or the Internet. Pew Research
Center reported in 2016 that more than four in ten Americans over
the age of 65 do not use the Internet. Usage is also below-average
among lower income households and people living in rural areas. 19
So some members of the overall population have no chance at all of
being captured in a random sample obtained via the Internet.
Internet survey critics would therefore seem to have an instant
basis for a reliability challenge, given that Internet surveys could
not possibly capture all segments of a population, particularly if
non-Internet users are part of the target audience. As will be
discussed in the next section, the challenge is not insurmountable.
Reliability can be strengthened in well-defined ways, to meet a level
of “best practice.”
C. Validity
Reliability, while important, says nothing about the
truthfulness of survey responses or correctness of claims about what
the survey measures, which instead are measures of the survey’s
validity. 20
Validity generally refers to whether the right elements were
There are different ways of
measured in the right way. 21
19. Monica Anderson & Andrew Perrin, “13% of Americans don’t use the Internet. Who
are they?”, report of Pew Research Center, September 2016, available at
http://www.pewresearch.org/fact-tank/2016/09/07/some-americans-dont-use-the-internetwho-are-they/ (last visited Aug. 9, 2017).
20. Judges sometimes use the terms “reliability” and “validity” interchangeably, not
recognizing the importance of distinguishing these scientific terms of art. See Ruth M. Corbin,
When is a Bathroom Scale Unlike a Political Poll? When it’s Reliable, Vue 12, 12 (2006), for a
detailed discussion of accepted distinction in science between reliability and validity, though
they may on occasion be interdependent.
21. For example, in a survey of trademark confusion, the “right elements” are likely to
be the perceptions of the disputed trademark features, and not the perceptions of the product
overall. (That is, it is necessary to prove that the offending trademark elements are
responsible for causing whatever confusion is found to exist.) Measuring the elements in the
“right way” means asking about their source significance. (It would generally be insufficient,
for example, to demonstrate that a certain trademark just brings to mind another owner’s
product; it would need to be shown that consumers believe the two products to originate or be
licensed by the same source.) An illustrative case is Walt Disney Productions v. Fantasyland
Hotel Inc., [1994] A.J. No. 484, 20 Alta. L.R. (3d) 146 (Alta. Q.B.), aff’d [1996] A.J. No. 415, 38
Alta. L.R. (3d) 441 (Alta. C.A.). In that case, the survey question about “what comes to mind”
produced word associations between West Edmonton Mall’s erotic “Fantasyland Hotel” and
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characterizing or confirming validity. “External validity” means
that one would look to the world outside the laboratory or survey
language, to confirm that the inferences hold true in everyday life.
Elections, for example, allow one to validate the results of a preelection poll. For trademark matters, actual instances of confusion
for reasons similar to those discovered in the survey provide
external validity of the survey results. “Convergent validity” refers
to the congruency of measurements from different methodologies.
For trademark matters, findings in telephone surveys or mystery
shopping studies 22 similar to results obtained in an Internet survey
would provide convergent validity. 23 “Face validity” means that the
answers to the questions themselves provide de facto evidence.
Answers to open-ended, undirected questions (“Any comments on
the product you just saw?”) that reveal confusion have face validity.
Each category of validity presents an opportunity for an expert to
demonstrate an aspect of scientific integrity.
Validity is mainly a function of question wording and
sequencing, and the extent to which the questions elicit truthful or
mindful answers. There is no reason that Internet surveys cannot
be as valid as surveys done by other methods. In fact, Internet
surveys have features that can enhance validity. For example,
without an interviewer present, participants may feel less inhibited
when answering sensitive questions. 24 Furthermore, computer
programming can produce customized question wording that
automatically incorporates answers previously given by a
respondent verbatim. 25 Automatic programming is much superior
to expecting live interviewers to go back to previous questions to
interpret and extract what a respondent said earlier, or to follow
complex instructions about which questions to skip to, depending on

Disney’s Fantasyland amusement park; the court found the evidence insufficient to sustain a
finding of confusion.
22. Mystery shopping entails collection of first-hand information about the customer
experience by researchers presenting themselves as customers. Trained researchers visit
stores or other retail organizations, send Internet inquiries, or phone for service, posing as
customers of the establishments they are contacting. See Ruth M. Corbin & Sarah Carnegie,
Mystery Shopping Raised to Scientific Evidence, Vue, September (2009).
23. See Ruth M. Corbin & Fiona Isaacson, Surveys on a Tightrope—the Convergent
Validity Net, 24 Intell. Prop. J, 265-78 (2012).
24. Paul J. Lavrakas & Jeffrey A. Stec, Survey Research in Litigation, in Litigation
Services Handbook, 2016 Cumulative Supplement (Roman L Well, Daniel G. Lentz &
Elizabeth A. Evans eds., 5th ed. 2016), at p. 36.
25. Gelb & Gelb, supra note 13, at p. 1077. An Internet survey can be programmed in
such a way that it “presents initial questions, and then displays succeeding questions based
in part on answers a respondent has given previously (a procedure known as ‘branching.’)
Often, the questions displayed include a word or phrase provided by the respondent in a
previous answer (known as ‘piping.’).”
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a respondent’s earlier answers. 26 The following examples of
wording customization are adapted from fact scenarios of published
cases, that used in-person surveys; the instructions in capital letters
illustrate the opportunity for a seamless pre-programmed
customization:
• “You said you thought French Press was a [INSERT ‘BRAND’
or ‘DESCRIPTIVE NAME’ DEPENDING ON PREVIOUS
ANSWER]. Why do you say that?” 27
• “Why do you believe this building block is made by [INSERT
COMPANY NAME USED IN PREVIOUS ANSWER]” 28
This type of customization personalizes the survey experience,
thereby building rapport and facilitating truthful answers.
The main risks to the validity of Internet surveys are that
anonymous respondents may consult other people or sources for
answers to questions, or may be inattentive or unmotivated to
answer thoughtfully. If an Internet survey, or any survey, is unable
to elicit true attitudes or beliefs from respondents, then it cannot
produce valid evidence of trademark perception.
As shown above, criticisms about reliability and validity can be
isolated to specific elements of an Internet survey. Quality control
measures are available to deal with these issues, and to strengthen
reliability and validity of litigation surveys to meet a level of best
practice. The quality control measures are explained in the next four
sections.
IV. PANEL SELECTION AND RELIABILITY—
ISSUES AND REMEDIES
Internet surveys conducted for litigation are usually
administered through panels consisting of very large numbers of
previously recruited volunteers who answer repeated surveys over
the course of their panel membership. 29
26. This modification of question wording in real time can also be achieved by a human
interviewer who asks questions from an Internet-connected tablet. Even for such surveys, the
presence of a human interviewer may be superfluous.
27. Bodum USA, Inc. v. Meyer Housewares Canada, Inc., 2013 FCA 240.
28. Battles were held in Canada, the United States and Britain over the trade dress of
MEGA BLOKS, alleged to be confusing with that of LEGO. Canada’s Supreme Court decided
the matter once and for all in Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 SCR 302, 2005 SCC
65 (CanLII), with an outcome similar to that in other countries, namely, that LEGO could not
protect as trademarks the functional aspects of its products.
29. Panels include hundreds of thousands to several million members. See Reg Baker et
al., AAPOR Report On Online Panels, 74 The Pub. Opinion Q., 711-781 (2010). Industry
guidelines do not discourage panel companies from retaining members as long as members
stay active. See the website of recognized world survey association ESOMAR, addressing
questions about Internet panels, at https://www.esomar.org/uploads/public/knowledge-andstandards/codes-and-guidelines/ESOMAR_26-Questions-To-Help-Research-Buyers-OfOnline-Samples.pdf (last visited July 23, 2017). The number of surveys that any one
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Such panels evolved out of necessity. Sampling the population
randomly by Internet is not feasible for many reasons: First, there
is no universal directory of email addresses. Even if there were, it
would be impossible to know the extent of duplicate addresses for
the same person, necessary to make claims of superior reliability.
Second, privacy laws in certain jurisdictions 30 make it unlawful, or
potentially unlawful, to send mass solicitations to private email
addresses. Third, soliciting survey participation through clickable
hyperlinks on websites is not likely to lure potential respondents to
interrupt their Internet browsing to provide anonymous responses
on remote topics for no compensation. Indeed, survey solicitation on
sponsored Internet sites produces what are referred to
deprecatingly as strictly “entertainment surveys” 31—hardly a
respectable foundation for litigation evidence.
For these reasons, volunteer Internet survey panels were
created and are now offered by hundreds of commercial suppliers
worldwide. 32 Panels vary in size, some exceeding a million people.
Panel members are asked for demographic information and details
about their use of various products and services. This information is
maintained in the panel database. For any given survey request, a
panel manager can recruit panel members satisfying criteria of
interest to a survey client. Some courts accept surveys wholly
managed not by the testifying expert witness, but by third party
panel administrators, 33 seeming to stray farther from the hearsay
rule of evidence than the normal leeway allowed for experts. 34
individual could be invited to complete varies across panels. According to a 2012 study by
Grey Matter Research, invitations to single panel members could exceed fifty per month,
though the member might only answer or qualify for a small number of those. The study
entitled “More Dirty Little Secrets of Online Panel Research” is available upon request at
http://www.greymatterresearch.com/index_files/Online_Panels_2012.htm (last visited Oct. 29,
2017).
30. The nuances of different countries’ privacy laws are beyond the scope of this article.
By way of example, Canada’s “anti-spam legislation” (CASL) explicitly prohibits mass
emailing without consent of each recipient. See http://crtc.gc.ca/eng/internet/anti.htm for
more detail on this legislation.
31. See Gelb & Gelb, supra note 14, at 1080.
32. ESOMAR defines panels as databases of potential research participants who declare
that they will cooperate with future data collection requests if selected. (See
https://www.esomar.org/what-we-do/about-us). Its guidelines promote transparency with
clients and provides ways to ensure online sample quality.
33. In In re NJOY, Inc. Consumer Class Action Litigation, 120 F. Supp. 3d 1050, 108081 (C.D. Cal. 2015), the defendant attacked the plaintiffs’ Internet survey on the basis that
“although designed and analyzed by [plaintiffs’ expert, it] was carried out by a third party
survey company, Qualtrics.com.” The court rejected this argument, noting that defendant
“cites no case law holding that surveys conducted by third parties are inherently ‘flawed’ or
unreliable, and the court has located none. What little case law there is on the subject in fact
suggests there is nothing inherently problematic with having a survey conducted by a third
party.”
34. See, e.g., Ruth Corbin, R.S. Jolliffe, & A.K. Gill, Trial by Survey, (2000) in which the
authors give a historical review of the Expert Opinion exception to the Hearsay Rule; the
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A. Problems with Internet Panels
1. Identity

Internet panels raise questions of reliability: do we know who
these Internet survey participants really are? Participants may or
may not be completely honest at sign-up time, particularly if they
are privacy-sensitive or if they worry about spam-email that might
take advantage of their demographic information. Verifying
information at the sign-up stage is the responsibility of a good panel
company. But not all panel companies are diligent in this respect.
In one passing off case regarding impression of car company
slogans, 35 a survey expert testified about the quality control used by
the panel company to verify the identity of participants in the
Internet panel [referred to for this case example as “PanelCo.”] The
name, address, and telephone details of panel participants were
reviewed at PanelCo’s sign-up stage, the expert reported, to validate
participant authenticity at least at face value. An inspection was
further done by PanelCo, the expert claimed, to verify whether the
name was credible (he gave examples of names of famous people
that would be rejected), whether the street address actually existed,
and whether the postal codes matched the address location.
Opposing counsel doubted the expert’s assurances of quality control,
and engaged individuals to sign up with PanelCo, using readily
detectable false information. Opposing counsel’s purpose was to see
if falsehoods would be caught, as the expert had assured they would
be. One of the hired individuals signed up under the name
“Napoleon Bonaparte.” Another used a street name that did not
exist in the given city. Another used a postal code inconsistent with
the city. All individuals—having submitted easily checkable false
information—were accepted as panel members, and were invited to
participate in PanelCo surveys. This set of revelations was
documented in an opposing expert’s affidavit. The case settled soon
thereafter.
2. Representativeness
Verifying respondent identities is not the only challenge.
Representativeness of a given single panel sample has also been
challenged in the courts. 36 Can any given panel be representative
authors observe that courts still expect that experts will personally oversee the data collection
process, in order to give the court first-hand confirmation of their confidence in the data
underlying their opinion.
35. Bennett Dunlop Ford Sales Ltd. v. Kia Canada Inc., Federal Court of Canada File
No: T- 1993-10, settled out of court after exchange of evidence, in 2014.
36. See Parallel Networks Licensing, LLC v. Microsoft Corporation, Civil Action No. 132073 (KAJ), 2017 U.S. Dist. LEXIS 29613, at *9-10 (D. Del. Feb. 22, 2017) (“According to Dr.
Isaacson, survey respondents were recruited through an internet survey panel organized by
Survey Sampling International (‘SSI’). … But Dr. Isaacson does not provide any details on
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of the population to be tested? If the same survey were run on two
different panels, would similar results be obtained? Empirical
investigation has yielded the disturbing finding that an identically
worded survey, administered to participants with similar
demographic profile on two different commercial panels, may
produce markedly different results. 37 Factors proposed as
explanations for such variations across panels include the following:
• different contexts in which the survey is presented, or
different visual layouts;
• different respondent motivation, arising from amounts of
compensation offered by different panels; and
• different recruiting sources for the participants;
• different expectations or frames of thinking based on the
wording of the “appeals” at the time of recruiting.
Surveys that blend members from more than one panel may be
no better, because the variance, or “irrelevant noise” factor, may be
significantly increased. 38 The point to be made is that differences
between Internet panel populations may be as large as differences
among populations of two provinces or states. The people in the
different panels may “seem” the same, but were pre-conditioned by
very different environments, which may result in distinctly different
attitudes on a given issue. 39 High variance in a data set makes it
harder to detect an effect that exists in the overall population
(referred to in science as a “Type II error” 40). Consider a likelihood
of confusion case, wherein the plaintiff’s single panel-based Internet
the particular panel he used for the survey. It is not clear if the panel drew from a
representative sample of the United States population, of IT professionals, or from some other
group….Without additional information, it is impossible to know whether the participants of
the underlying panel deviate in some meaningful way from the target population. For
example, it could be the case that some of Microsoft's customers are frugal and wish to save
money—motivating them to hire less experienced IT professionals and to optimize their
network configuration based on cost—while other customers are more interested in network
performance—motivating them to hire experienced IT professionals and to configure their
networks to minimize service times. If the SSI panel, used for the survey, screened individuals
based on income, then the survey results could systematically over represent one set of
Microsoft customers while under representing another”.)
37. See Jon Puleston & Mitch Eggers, Dimensions of Online Survey Data Quality. What
Really Matters?, Proc. of ESOMAR Congress (2012).
38. See ESOMAR, 28 Questions to Help Buyers of Online Samples (2012),
https://www.esomar.org/uploads/public/knowledge-and-standards/documents/ESOMAR-28Questions-to-Help-Buyers-of-Online-Samples-September-2012.pdf (last visited Aug. 9, 2017)
(hereinafter, “ESOMAR 28”).
39. See R. Walker, R. Pettit, & J. Rubinson, The Foundations of Online Research
Quality–Executive Summary 3: Inter Study Comparability and Benchmark Analysis, New
York: Advertising Research Foundation (2009).
40. Statistically, a Type II error means a failure to reject a false null hypothesis. Put
differently, it means the inability to detect a causal effect in a survey sample when in reality
the effect does exist in the universe. This is otherwise known as a “false negative.” A Type I
error is a false positive, or the detection of an effect that is not actually present.
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survey finds confusion between a junior and senior brand. The
defendant proffers a blended-panel Internet survey (using two
entirely different panels) that shows the opposite: no confusion. If
the defendant’s survey has exaggerated variance, it may be the case
that confusion exists but was not detected. In such a case, the
opposite results shown by plaintiff’s and defendant’s surveys may
be the result of different Internet panel selection, as opposed to (or
perhaps in addition to) other differences in the stimuli or
questioning.
Would a larger sample size selected from any panel not help
control unwanted noise and increase representativeness? While it is
statistically true that a large sample size reduces the influence of
noise in detecting “true” effects, a large sample size is no panacea
for poor representativeness. A well-known example comes from the
1936 US presidential election survey where Literary Digest
surveyed nearly two and a half million people (a very large sample
for the time), and predicted that Alfred Landon would win the
election against Franklin D. Roosevelt. The survey was wrong. The
tested population consisted of people listed in directories of citizens
of upper income groups, whose views were not those of the majority.
3. Motives of Volunteers
Another concern expressed about Internet panels is that they
consist largely of volunteers, who want to be part of the panel club,
and are willing to answer several surveys a year in return for
compensation or entries in contests. They are “motivated surveytakers,” for better or worse. Over-motivated survey respondents
present cause for concern, whether the survey is conducted in
person, by telephone, or over the Internet, because such respondents
may have little or no investment in the truthfulness of their answers
to any particular survey.
The issue arose in a high-profile pharmaceutical trademark
case in Canada, concerning the PROZAC drug. 41 A mall survey
submitted by the plaintiff was entirely discounted by the court for
its insufficient quality controls. Among the identified weaknesses
was the survey company’s failure to screen out people who “hung
out” in malls where survey companies operated, waiting to be paid
for taking surveys, and communicating with each other about
answers to the qualifying questions for that day’s survey. Justice
Reed in that case famously coined the term “Mallies” to describe
such people. Most Canadian trademark surveys since that case

41. Eli Lilly and Company v. Novopharm Ltd., 1997 CanLII 5008 (FC), aff’d [2001] 2 FC
502; Justice Barbara Reed, who presided over the dispute, subsequently described the survey
evidence at trial in a chapter published in Ruth M. Corbin & A. Kelly Gill, Survey Evidence
and the Law Worldwide: A Reference Text for Lawyers, Jurists and Social Scientists (2006).
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feature a qualifying question to screen out Mallies. 42 Internet panels
arguably contain a similar ingredient of motivated volunteerism
that needs to be held in check. 43
Where regulations for panel recruitment exist, they are
designed principally to protect consumers from unwittingly giving
up personal information without realizing that their personal
information would be kept in the permanent records of a panel
company.
International Organization for Standardization (“ISO”) 44
regulation 26362:2009, embraced by many reputable panel
providers, recommends a double opt-in measure for panel
volunteers, by obtaining their consent at two separate points of the
recruitment process. While protecting against panel companies’
abuse of consumer naiveté, the ISO standard surely reduces the
variability of personality types that end up on panels, that is, by
limiting them to people willing to invest time to pause, consider and
agree to be a continuing volunteer. Again, one is reminded of some
of the foregone advantages of earlier survey methods. Random
telephone surveys, for example, were once lauded for their ability to
capture people who would not ordinarily volunteer for surveys, but
who could be persuaded on individual occasions to answer questions
from a courteous interviewer at the other end of their phone line.
The ISO standard for Internet panels reduces the chance of
capturing less-willing respondents, thereby risking a loss of
representativeness. This paradox needs to be addressed.
B. Risk Management of Internet Panels
We have articulated thus far recognized risks of Internet
surveys with respect to the assembly of random samples, risks not
present or not as significant with older-style methods. These risks
can be managed; the first step in risk management is careful
selection of a panel company. Panel companies suitable for
42. A typical wording is as follows: “Within the past 30 days, have you or have you not
participated in a survey conducted in a mall?”
43. To the authors’ knowledge, this risk of distortion of results by “professional
respondents” in Internet surveys has not been raised in adversarial legal argument. The
recognized international standards organization for the survey industry, ESOMAR, does not
set any guideline to address the risk identified here.
44. ISO is an independent, non-governmental international organization that brings
together experts to develop voluntary, consensus-based, market relevant international
standards. See https://www.iso.org/about-us.html (last visited July 17, 2017). Courts define
ISO similarly. See Thatcher v. Trans World Airlines, 69 S.W.3d 533 (Mo. Ct. App. 2002)
(“ANSI (American National Standards Institute), formerly known as ASA, is a voluntary
membership organization that develops consensus standards nationally for a wide variety of
devices and procedures. ISO is the international standards organization that performs a
similar function”). The relevance of ISO standards is acknowledged in case law in other areas,
such as products liability. See, e.g., Holst v. KCI Konecranes Int’l Corp., 699 S.E.2d 715, 390
S.C. 29 (Ct. App. 2010).
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supplying data to litigation will have invested in the following
quality controls, that expert witnesses will be expected to disclose: 45
• Recruitment procedures that verify respondent identity and
demographic information;
• Recruitment procedures that reach out to people who may
not actively volunteer; and
• Neutral wording of recruitment invitations to avoid biasing
the participants’ expectations, or understating the
importance of thoughtful participation.
The international research association, the European Society
for Opinion and Market Research (“ESOMAR”), suggests questions
to be asked of potential online sample providers 46 to permit clients
to at least assess the fit between what they need and what a panel
company offers. The standards verified through asking such
questions can be documented in an expert report, and used to
compare the credibility of competing surveys submitted to a court.
ESOMAR’s recommended questions are enumerated in summary
form below, accompanied by case references where courts have
expressed explicit interest in the answers to just such questions.
• What is the source of the panel members?
• Are there checks on respondents’ identity? In 3M v. Mohan, 47
an online survey of doctors and nurses was given greater
weight because the panel provider collected a substantial
amount of identifying information about these medical
professionals at the time of recruiting them onto the panel.
Also, for purposes of sending out the monetary honoraria
upon survey completion, the panel provider collected the
mailing addresses of survey participants, thereby further
verifying their identities.
45. Lack of clarity on how participants to a survey were solicited has attracted notice of
courts. For instance, in Thermolife International, Llc v. Gaspari Nutrition, Inc., No. CV-1101056-PHX-NVW, 2014 U.S. Dist. LEXIS 3426, at *6 (D. Ariz. Jan. 10, 2014), the court noted:
“Mr. Berger’s report does not state when the survey was conducted or how survey participants
were solicited,” and excluded the survey. On appeal, however, the Ninth Circuit found that
the district court’s exclusion of Internet survey evidence was clearly erroneous because
“[a]lthough the district court faulted the survey’s biased questions and unrepresentative
sample, neither defect was so serious as to preclude the survey’s admissibility.” 648 Fed.
Appx. 609, 614 (9th Cir. 2016), citing Fortune Dynamic, 618 F.3d at 1037-38.
46. ESOMAR is a non-profit organization that plays a significant role in market research
industry by setting quality standards as well providing advocacy support. It has existed since
1947 and has 5000 individual and 500 corporate members. ESOMAR’s advice on panel
assessment is contained in ESOMAR, 28 Questions to Help Buyers of Online Samples, at
https://www.esomar.org/uploads/public/knowledge-and-standards/documents/ESOMAR-28Questions-to-Help-Buyers-of-Online-Samples-September-2012.pdf (last visited Aug. 14,
2017).
47. 3M Co. v. Mohan, Civ. No. 09-1413 ADM/FLN, 2010 U.S. Dist. LEXIS 124672 (D.
Minn. Nov. 24, 2010), aff’d No. 2011-1328, 2012 U.S. App. LEXIS 10753 (Fed. Cir. May 29,
2012).
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• Will it be possible to compare results of panel members based

on the source from which they were recruited? This is called
split-sample reliability testing, 48 a quality control step longrecognized in the social science literature.
• Is the panel company ISO certified? 49
• What is done to ensure no duplicate responding? If more than
one panel is used, the researcher needs the cooperation of the
panel providers to avoid duplication. Knowledge of the
blending process also provides an insight into how deduplication of respondents across sources is handled.
• Are ethnic minorities or other hard to reach groups, if
pertinent to the dispute, captured in the panel in suitable
proportion? Certain ethnic minorities have a distinctly
higher proportion of mobile-only Internet access, 50 and many
Internet surveys are designed to only be used from computer
screens as opposed to on mobile devices. 51
• What is the nature of incentives offered for participation?
Are incentives likely to encourage speeding, inattention, or
dishonesty? The court in a class action case criticized the
absence of clarity regarding incentives or compensation to
prospective survey respondents. 52
ESOMAR’s advice to put such questions to prospective panel
suppliers is not itself a guarantee of high-quality data.
Nevertheless, asking such questions, and accounting for answers, is
a demonstration of desirable due diligence.
48. See Michael Furr, Split Half Reliability in Encyclopedia of Research Design (Neil
Salkind ed., 2010), http://methods.sagepub.com/reference/encyc-of-research-design/n431.xml
(last visited Oct. 15, 2016).
49. Access
to
ISO’s
certification
information
is
available
http://www.iso.org/iso/catalogue_detail?csnumber=43521 (last visited Aug. 9, 2017).

at

50. See, e.g., Monica Anderson, Racial and Ethnic Differences in How People Use Mobile
Technology,
Pew
Research
Center
(2015),
http://www.pewresearch.org/facttank/2015/04/30/racial-and-ethnic-differences-in-how-people-use-mobile-technology/
(last
visited Aug. 9, 2017). This Pew Research Center report shows that in US “some 13% of
Hispanics and 12% of blacks are smartphone-dependent, meaning they don’t have a
broadband connection at home and have few options for going online other than their
cellphone. In comparison, only 4% of white smartphone owners rely heavily on their cellphone
for online access.” This disparity demonstrates the importance of incorporating a mobileaccess component in online surveys.
51. On the other hand, where response by mobile devices is permitted, a concern has
been raised about possibly lower quality of response. See Aigul Mavletova, Data quality in PC
and mobile web surveys, 31 Soc. Sci. Computer Rev. 725-743 (2013).
52. In Re Front Loading Washing Machine Class Action Litigation, Civil Action No. 0851 (FSH), 2013 U.S. Dist. LEXIS 96070, at *22 (D.N.J. July 10, 2013). An Internet-based
consumer survey was conducted to determine the incidence of problems and the overall
satisfaction or dissatisfaction among the LG washing machine owners. The court noted: “It is
unclear whether the people who took the survey were paid or otherwise rewarded to take it,”
and excluded the survey under Daubert.
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V. PARTICIPANT RESPONSE AND SURVEY VALIDITY
Participants are the ultimate determiners of the quality of data
they provide. They are the hidden witnesses, on whose responses an
expert relies in presenting an expert opinion to the court. This
section enumerates issues arising from participants themselves,
and identifies best practices to address these issues.
A. Duplicates
An assumption underlying any survey is that a participant
completes the survey only once. Can a researcher be certain that
each respondent is unique? Perhaps not. Data indicate that 45% of
U.S. panel respondents are members of more than 5 panels. 53 This
multiple participation becomes a problem when more than one
panel is used to obtain “hard-to-reach” respondents—such
respondents may then happily complete the same survey more than
once, for multiple rewards.
Multiple responses by the same individual create particular
threats to defendants in confusion cases. Plaintiff surveys are
typically treated as probative of material confusion if they produce
evidence at least in the range of 10% to 20% confusion. 54 Every time
a confused respondent participates more than once, he or she brings
the evidence closer to the minimum. Respondents may also sign up
for the same panel under different email addresses, with false
demographics. Falsely given demographics prevent a researcher
from having a correctly balanced demographic sample, which in
turn undermines statistical reliability. It may also undermine
relevance, if the false information is pertinent to the trademark
dispute. For example, if the audience sought for a toy trademark
study is mothers of young children, then any panel participants
falsely reporting on ages of their children, or their own gender, could
be wrongly captured in the survey sample. Panel provider websites
describe various tactics for verifying identity, including digital
fingerprinting that records the IP addresses of respondents. 55 But
there is no uniform industry practice agreement.
53. See Online Panel Research: A Data Quality Perspective 43-44 (Mario Callegaro,
Reginald P. Baker, Jelke Bethlehem, Anja S. Göritz, Jon A. Krosnick, & Paul J. Lavrakas,
eds., 2014).
54. Gerald Ford, Survey Percentages in Lanham Act Matters, in Trademark and
Deceptive Advertising Surveys 314 (Shari Diamond & Jerre B. Swann eds. 2012) (“While it is
true that some courts have not accorded probative weight to survey results between 10
percent and 20 percent, numerous courts have found likelihood of confusion surveys with
percentage results between 10 percent and 20 percent probative of a likelihood of confusion”).
55. Digital Fingerprint (or Device ID or Machine fingerprints or Machine ID) is defined
by ESOMAR as “A technology-enabled system that establishes a set of configuration data
about a research participant’s device (computer, smartphone, etc.), which can be used to
create a machine or device fingerprint. Such systems assume the “machine fingerprint”
uniquely identifies a device using settings and characteristics associated with an individual
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B. False Responses

Respondents may falsely report product usage or job
responsibilities if they believe it would qualify them for a survey
reward. This is problematic for trademark surveys, which depend
on particular pertinent populations—namely those people who
make purchases or influence purchases in the trademarked
product/service category. Courts are aware of this vulnerability of
Internet surveys. In Dwyer Instruments, Inc. v. Sensocon, Inc., 56 the
court noted the need for the expert to address whether respondents
sitting at the computer were actually part of the identified universe.
In First National Bank of Omaha, Inc. v. MasterCard
International, 57 the court noted: “The fact that respondents were
required to take time to complete the internet survey in exchange
for a small amount of money, moreover, suggests the possibility that
the individuals who volunteered may not have been the
professionals who make high-level decisions concerning the banks’
adoption of smart card programs. It is unclear whether, and to what
extent, the survey reached the decision-makers whose potential
confusion is relevant to this litigation.” In National Financial
Partners Corp. v. Paycom Software, Inc., 58 the respondents to the
online survey were those with job responsibilities in payroll,
insurance, and personnel. The court here noted: “Of thirty-one
survey participants contacted by an independent firm, ten were not
actually qualified to take the survey. This calls into question how
many of the other 201 participants were qualified.” 59
C. Attentiveness
Valid results depend on respondents’ reading the instructions,
reading each question carefully, and answering thoughtfully. Alas,
device or, potentially, an individual user account.” See https://www.esomar.
org/uploads/public/knowledge-and-standards/codes-and-guidelines/ESOMAR-GRBN_OnlineSample-Quality-Guideline_February-2015.pdf (last visited July 17, 2017). One example of
many that accomplishes digital fingerprinting is the OPTIMUSID technology designed by
social media sampling firm, Peanut Labs. Peanut Labs has removed the webpage that
described their OptimusID technology. However a news release that provides the same
information is available at http://www.marketwired.com/press-release/peanut-labs-unveilsoptimusid-to-resolve-online-market-research-data-quality-crisis-835622.htm.
56. Dwyer Instruments, Inc. v. Sensocon, Inc., Cause No. 3: 09-CV-10-TLS, 2012 U.S.
Dist. LEXIS 21308 (N.D. Ind. Feb. 21, 2012).
57. First Nat’l Bank of Omaha, Inc. v. MasterCard Int’l Inc., 03 CIV. 707 (DLC), 2004
U.S. Dist. LEXIS 13162 (S.D.N.Y. July 15, 2004).
58. Nat’l Fin. Partners Corp. v. Paycom Software, Inc., No. 14 C 7424, 2015 U.S. Dist.
LEXIS 74700 (N.D. Ill. June 10, 2015).
59. Checking on the integrity of the panel data base is a creative opportunity for an
opposing firm, to expose one of the potential vulnerabilities of an Internet survey. When the
panel is managed by a firm with rigorously implemented quality controls, the tactic is less
likely to bear fruit.
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that is not always the case. Reported studies have found that as
many as 46% of respondents don’t read instructions carefully and
11% don’t read questions. 60 Respondents who are part of multiple
panels may be particularly disinclined to read surveys carefully
because they participate in so many surveys and either want to get
through the each survey as quickly as possible or assume they
understand the questions based on past experience. 61 Recent
evidence shows that data contamination due to respondents’
careless and inattentive responding may lead to identifiable Type I
and Type II errors, 62 that is, finding an artificial effect such as
confusion that may not actually exist, or alternatively failing to find
a true effect such as confusion that does exist. In either case, validity
is compromised: the survey is not measuring what it was designed
to measure.
Ensuring that respondents read the instructions is critical for
tests of genericism in the Teflon survey format. 63 A Teflon survey is
distinctive for its intended purpose, and not a format with which
most consumers would be familiar (unless they are routine
respondents to surveys). In the Teflon survey format, participants
need to first be instructed on the difference between the terms
“brand name” and “common name.” After being given one or more
examples, they are then asked to distinguish each name on a list of
names as being either a brand name or a common name. A Teflon
survey can simply not be valid unless responders attend to the
instructions. 64
60. See Daniel M. Oppenheimer, Tom Meyvis & Nicolas Davidenko, Instructional
manipulation checks: Detecting satisficing to increase statistical power, 45 J. Experimental
Soc. Psychol., 867-872 (2009) (hereinafter, “Oppenheimer et al.”).
61. The average number of survey invitations to members of a panel in a month could be
as low as 6.5 to as high as 52. See “More Dirty Little Secrets of Online Panel Research” (2012),
http://www.greenbookblog.org/2012/01/30/more-dirty-little-secrets-of-online-panel-research2/ (last visited Aug. 9, 2017). It is thus possible for a panel member to receive, on average,
more than one survey invitation every day from a given panel. Moreover, 45% of panel
members are participants in more than 5 panels and these members of multiple panels will
presumably have even more opportunities to participate in surveys.
62. Jason L Huang, Mengqiao Liu & Nathan A, Bowling, Insufficient Effort Responding:
Examining an Insidious Confound in Survey Data, 100 J. Applied Psychol. 828 (2015).
63. See, e.g., Gerald Ford, “Intellectual Property Surveys. Annual Cumulative Update
2010,” prepared for the International Trademark Association (INTA), and posted at
http://www.inta.org/TrademarkBasics/FactSheets/Documents/INTALanhamActSurveysCum
ulUpdate2010.pdf (last visited August 9, 2017). Generally speaking, Teflon surveys require
participants to categorize a given name as a brand name or common name, in order to
determine whether the primary significance of the name to the consuming public is that of a
brand or a generic term.
64. See, e.g., Sheetz of Delaware, Inc. v. Doctor’s Associates Inc., 108 U.S.P.Q.2d 1341
(T.T.A.B. 2013) (Teflon survey done without conducting a mini-test to confirm respondents
understood the instructions discounted for this and other reasons; “[a]sking a respondent
whether he or she understood the difference [between a brand name and a common name] is
not the same as testing whether she or he understood the difference.”).
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Answering thoughtfully is also necessary to the validity of a
survey in the Squirt Test 65 format, a trademark survey format
involving a closed-ended question about the sources of two products,
with answer options inviting the respondent to distinguish between
the “same company” or a “different company.” Answering
thoughtfully continues to be necessary in answering the open-ended
question that follows, a question like “Why do you say that?”
Respondents are free to type in as little or as much as they wish.
Overly speedy participants who don’t want to “think” too much may
rob the survey-taker of potentially valuable information about their
perceptions.
On the other hand, excessive time taken by respondents may be
indicative of a different kind of problem. For example, in response
to a survey in the Eveready Test 66 format, where the question
presented is “Who do you think puts out this product?”, respondents
who want to be “right” (as research shows many respondents like to
do) may try to look up the answer on the Internet. Or they may ask
a family member. Or, if the option exists in the survey formatting,
they may try to go back to change earlier responses to demonstrate
consistency with what they plan to type next.
***
The issues raised in this section are about the individuals
behind the numbers. Internet surveys achieve cost-effective reach of
thousands of such individuals, without concern for their unique
personal perspectives, motivations or answering styles. Yet the
latter can introduce biasing effects. The next section explains
principles of quality control that can be applied to control potential
biases in three identified categories of risk: “faking,” “inattention,”
and “cheating.”
VI. DESIGNING THE SURVEY TO MINIMIZE FAKING,
INATTENTION, AND CHEATING
Internet surveys can be designed so as to minimize respondent
behaviors such as “faking answers,” “inattention,” or “cheating.”
A. Addressing Faking
Faking occurs when respondents deliberately provide
misleading or inaccurate responses to survey questions. As earlier
discussed, one reason for faking may be to try to qualify for a survey
65. The Squirt test is named after for format set out in Squirtco v. Seven-Up Co., 628
F.2d 1086, 1089 n.4 (8th Cir. 1980), in which a survey participant views allegedly confusing
products side by side or in short succession.
66. The Eveready test was first set out in Union Carbide Corp. v. Ever-Ready, Inc., 531
F.2d 366, 385-88 (7th Cir. 1976), and entails asking about the source of a product without
display of any other product with which it may be allegedly confused.
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without actually having the necessary pre-requisites—perhaps by
falsely claiming to have bought a product relevant to the survey
topic. Another reason for faking may be to appear to act consistently
with social norms.
The problem of faked qualifications can be reduced by
screening-questions that either identify those who are willing to
give false answers, or make it difficult for “fakers” to guess how to
answer qualifying questions to gain entry into the survey. One way
of doing the former is to include questions in the survey to which
affirmative responses are highly unlikely. For example, respondents
who answer affirmatively to the following three questions are
unlikely to be consistently telling the truth: Did you purchase scuba
gear in the last 3 months? Did you go snow-skiing in the last 3
months? Did you visit a fly fishing store in the last 3 months? If the
additional question “Did you buy a camera in the past 3 months?” is
the actual qualifying question, then the earlier questions both help
to detect likely liars, as well as make it very difficult for the
respondent to guess which question is the true qualifier.
Detecting faked identification (for example, a child answering
on her parents’ computer) may appear more difficult at first glance,
because of respondents’ presumption that their answers will be
anonymous. The authors ask each respondent to provide a name and
telephone number and convenient time to be reached during a day,
to allow a survey administrator to verify that it was the respondent
who filled out the survey. Participants are still assured that their
identification details will not be tied to their answers, and will be
used for no other purpose than to verify their participation.
Respondents unwilling to provide such information are prohibited
from continuing.
B. Addressing Inattention to Instructions and Questions
The second category of respondent issues that can be mitigated
is that of inattention, either to essential instructions or to the
content of the questions themselves. Perhaps a respondent wants to
get the survey over quickly, increasing his “pay per minute” for
participating. Or, respondents may believe that they recognize the
format from previous surveys (like the Teflon survey format for
genericness surveys) and may feel they don’t need to pay as close
attention to the instructions. Or, fatigue or distraction may lead
them to answer questions quickly and without thought—even
checking off boxes without reading the questions.
We first consider the need to ensure attention to survey
instructions. One technique for doing so is the use of an
instructional manipulation check (“IMC”). 67 An IMC works
67. See Oppenheimer et al., supra note 60.
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approximately as follows. An initial screen page presents the
instructions in the form of a title, a paragraph, a question with
multiple choice response buttons, and a large “continue” button.
Midway through the paragraph, respondents are instructed to
ignore the multiple-choice buttons, avoid using the “continue”
button, and simply click on the title to move to the next screen.
Respondents who fail the manipulation check by doing one of the
things they were instructed not to do are prompted that they are not
paying enough attention and are taken back to the screen again till
they get it right. Research has shown that such prompting to pay
more attention does improve their answers, making their answers
indistinguishable from the answers of those who “passed” the IMC
initially. Without such prompting, the answers from those who
initially failed the IMC digress from those who passed it. 68 A Teflon
survey can readily incorporate such a question by first explaining
the difference between the terms “brand name” and “common
name,” giving examples, and then testing respondents’
understanding with questions where the answer should be
obvious—like distinguishing whether “Bacardi” is a brand name or
a common name, or whether “milk” is a brand name or common
name. Respondents who fail to get the concept after one or two tries
can be eliminated from progressing through the survey. Such a prequiz to Teflon surveys is integral to its use. 69
There is also the risk of inattention to the questions themselves.
Careless responding can be detected through special sets of
questions; respondents who then fall below a minimum “attention
score” are terminated from the survey.
One such set of questions are “inconsistency items.” Pairs of
questions can be included in the survey, relatively distant from each
other, that request the same information with different wording.
For example, asking for agreement or disagreement to the following
two items should yield the same response if participants are paying
attention: “I am an active person.” “I live an active lifestyle.” 70
Another question type to detect inattention is the “bogus item.”
Certain common-sense questions would be answered in a
predictable way by respondents who are paying attention. Different
answers would be a sign of inattention. Examples of such items
include: “I was born on February 30th [check off yes/no].” “I have
68. See p. 870, Oppenheimer et al., supra note 60.
69. See, e.g., Ruth M. Corbin, Surveys and Other Marketplace Evidence, in Canadian
Litigation, in Canadian Trade-mark Law Benchbook, (D. Cameron ed., 2015); Jacob Jacoby
& Lynda Zadra-Symes, Legal Issues That Can Be Examined via Surveys, in Trademark
Surveys, Volume I: Designing, Implementing and Evaluating Surveys (2013); see also a full
reproduction of the wording of a Teflon survey in In re Calloway Golf Company [2001] TTAB,
USPTO, Serial No. 75/389,003.
70. Some work uses 7-point scale items to test inconsistency. A dichotomized (yes/no)
version is simpler to manage and analyze.
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been to every country in this world [check off yes/no].” Another type
is a “directed-answer question.” 71 Similar to the IMC discussed
earlier, a directed question tells a respondent which specific
response option to choose. It might be a question buried in a list of
activities for which a respondent is asked to indicate whether she
participates in them “frequently,” “sometimes,” “rarely,” or “never.”
The directed-answer item in the list is worded, for example: “This is
a control question. Please mark “Rarely” and move on.” Respondents
who click on any option other than “rarely” are deemed to be
inattentive to that question. (How to deal with evidence of
inattentiveness is discussed in a later section.)
The three types of questions just given are exemplars of tools
for detecting careless responding. There is no established
theoretical justification for any particular number of such questions
to include, or where to place them. A decision on the “right” number
should take into account the length of the survey itself. There is no
suggestion that all should be employed. Due diligence is satisfied by
any quality control measure that detects and controls for
inattention.
C. Addressing Cheating
Cheating involves attempting to improve answers by consulting
other sources, or going back to change earlier answers to ones that
do not reflect true “first impression” (as trademark surveys
generally want to capture).
Addressing the risk of respondents’ returning to earlier
questions is the easiest to address. The survey simply needs to be
programmed accordingly, to disallow returns to earlier screens.
Addressing the risk of respondents’ consulting extraneous
sources can be addressed in part by putting a reasonable time limit
on the survey. A reasonable time limit would not capture instances
of all “consulting activity” that the respondent may engage in, but it
will contribute to quality control. The time limit can be pre-tested
in advance to ensure that it is indeed “reasonable” for a wide range
of reading and typing speeds. 72 The authors simply ask participants
not to consult other sources, and require them to confirm that they
will not, as part of the introduction to the survey. Wording can be
used such as this: “Do you agree to answer each question truthfully
and thoughtfully, and to not consult any other source of information,
when completing this survey?”

71. See Michael R. Maniaci & Ronald D. Rogge, Caring about Carelessness: Participant
Inattention and its Effects on Research, J. Research Personality 48, 61-83 (2014).
72. Pre-testing is a standard step for any survey, and is typically done on a small sample
that is nonetheless large enough to make statistical projections about the magnitude of any
problem detected with the pretest.
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It is important to note that inclusion of questions attempting to
address faking, inattention, and cheating does not appear to
interfere with legitimate survey results. 73
VII. POST SURVEY VERIFICATION AND ANALYSIS
The Post-Survey stage permits a final analysis of the integrity
of the data, and an opportunity to remove suspicious response
records.
Inattentive responders can be eliminated at this stage, if they
were not eliminated earlier, based, say, on their “Attentiveness
Score” described in the previous section. If such a procedure is
applied, the number of instances of inattention for purposes of
disqualification should be decided in advance, and the “rule” strictly
applied. The expert should then also verify that the sample profile
has not been distorted in the process. For example, if all eliminated
people are under 25 years of age, then one might suspect that the
elimination procedure itself has some built-in bias that needs to be
rectified. It has indeed been found that there is a relationship
between inattention and certain demographics. 74 To assure the
integrity of the elimination process, one could present to the court a
comparison of responses of the retained survey sample with those of
the eliminated respondents. 75 If there are no significant differences,
then nothing has been lost in the elimination process. Evidence of
differences between the response records eliminated and those
retained would confirm to the court the wisdom of the expert’s
quality control procedures. If an opposing expert is not similarly
diligent, and presents opposite survey results, the court may prefer
the survey governed by superior quality controls.
A final verification procedure is to conduct telephone
confirmation of 10% to 15% of respondents, by calling them directly.
Access to this verification procedure requires the step described
earlier, of allowing participation only by people willing to give their
phone numbers for a possible future verification call. The
interviewer making the calls would confirm that it was indeed the
panel member who personally answered the survey, and that the
respondent indeed met the survey qualifications. Verifying between

73. Adam J. Berinsky, Michele F. Margolis & Michael W. Sances, Separating the
Shirkers from the Workers? Making Sure Respondents Pay Attention on Self-Administered
Surveys, 58 Am. J. Pol. Sci. 744, 739 (2013) (hereinafter, “Berinsky et al.”).
74. Older respondents (compared to younger) and women (compared to men) are
significantly more likely to pass attention screeners. In some instances, passage rates for
attention screeners vary based on the respondent’s race. See Berinsky et al., p. 748, supra
note 73.
75. Id.
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10% and 15% of respondent information in this manner is consistent
with verification levels required of telephone surveys in the past. 76
VIII. CONCLUSIONS
Internet surveys are increasingly used by experts in trademark
disputes. While such surveys now enjoy cautious acceptance by the
courts, they are vulnerable to criticism—as surveys have always
been—by avid opposing experts. Features of Internet surveys
particularly at risk for criticism include the inability to obtain a
perfect random sample, and the power of participants to fake their
responses, speed through surveys without attention, and “cheat” on
their answers.
Internet survey reliability is still evolving. While Internet
survey panels of volunteers are not a random sample of the
population, investment in increasingly sophisticated, multiple
recruiting methods 77 holds out hope for continuous improvement in
survey reliability. In any event, Internet surveys can readily
capture a demographically representative sample by design, obtain
better response rates than telephone surveys, and reach across a
much broader geography than mall samples.
Interventions under the control of the expert to enhance both
reliability and validity can be implemented in three stages:
1. Choosing a panel company that is likely to deliver quality
information about panel participants, and that employs
sound sampling procedures;
2. Including questions within the body of the survey to check
for faking, inattention, and cheating; and
3. Engaging in post-survey validation and analysis to
strengthen the integrity of the data and provide assurance
of legitimate respondent identities.
If best practices are in place in these areas, then trust by courts
in the integrity of Internet surveys is in order. Doveryai, no
Proveryai. Trust but verify.

76. See, e.g., Ruth M. Corbin & Fiona Isaacson, Surveys on a Tightrope—the Convergent
Validity Net, 24 Intell. Prop. J., 265-78 (2012).
77. One of the earliest steps to progress, described by panel company Probit at
https://www.probit.ca/what-we-do/probability-based-panels/, is recruiting panel members by
random-digit-dialing of phone numbers, which captures a random sample of listed, unlisted
and cell-phone numbers. Multiple-recruiting methods for health-related studies are reviewed
in T.S. Lane, J. Armin & J. S. Gordon, Online Recruitment Methods for Web-based and Mobile
Health Studies: A Review of the Literature, J. Med. Internet Res. 2015 17(7).

